Urdg 758 - webnote

BExA WEBNOTE 
  
URDG 758 
New Uniform Rules for Demand Guarantees 
-          issued by the International Chamber of Commerce 
-          URDG 758 replaces URDG 458 and will become operative on 1st July 2010. 
  
The International Chamber of Commerce has issued URDG 758 which replaces URDG 458. URDG 758 can be purchased from the ICC UK Iihttp://www.iccbooks.com/Product/ProductInfo.aspx?id=651 
Interested BExA members should contact the Association as a special rate may be available.
URDG 758 seeks to balance the interests of the various parties to a guarantee/bond, to set some clear rules and definitions and to curb abuse in the calling of bonds. 

Parties - 
        Exporter (provides an indemnity to the bank) 
        Exporter's bank (provides a counter-guarantee to the bank that is issuing the bond) 
        Issuing bank of the bond/guarantee 
        Beneficiary of the bond (e.g. the customer) 

Types of bond/guarantee 
        Bid/tender bonds 
        Advance Payment Guarantees 
        Performance bonds, warranty bonds, retention bonds 
        Off-set performance bonds 

Bonds will only be subject to URDG if they say they are.  In which case, the bond will either be subject to the current version of URDG, or it may specify URDG 758 (or the older URDG 458) 

The main problems associated with bonds are the lack of an expiry date in some demand guarantees and the guarantee tying up cash flow (especially a problem for smaller companies) – with, in some cases, the bank that issued the bond continuing to charge the exporter for the facility because the original guarantee document has not been returned to the bank (perhaps because it has been lost).  This may apply even when, to all intents and purposes, the guarantee is no longer operative.   [BExA intends to support this last point with anecdotes/examples from members, which will be shown on this website] 
  
Reproduced below is a personal view from an informed BExA member on the merits of the new URDG 758: 
  
"Firstly URDG can only apply if agreed by both parties and expressly stated within the guarantee - its rules and articles cannot automatically be imposed.  [By way of contrast, the little-used UN Convention of Independent Guarantees & Stand-by Letters of Credit, which has not been ratified by the UK and only applies to guarantees issued from one of the half-dozen or so countries that have adopted it, provides for the automatic application of provisions on Guarantees, unless the parties to a contract expressly opt-out of applying it].  . 
  
"Historically, URDG has not been widely used in guarantees, unlike UCP for documentary credits, principally because the first and only previous version contained many articles that did not reflect standard guarantee practice. 
  
"The new version of URDG is far more detailed than its predecessor and goes a long way in updating the existing rules, which, the ICC hopes, will result in greater use. URDG758 is clearer, more precise and more comprehensive than URDG458, yet still attempts to balance the requirements of the parties involved. Nevertheless, it is this attempt at balance that may continue to prevent widespread use. Whilst generally considered an improvement over the original URDG, many practitioners believe the revision to have been a missed opportunity. 
  
"The new version of URDG contains an article concerning automatic termination after three years. Despite this looking to be an improvement, the practicality is that it is of limited benefit. It applies only when a guarantee contains neither an expiry date nor an expiry event. For a guarantee to contain neither is very rare. Even a clause stating that the guarantee is valid until the beneficiary releases the guarantor could be interpreted as containing an expiry event. Furthermore, one would normally expect the governing law to take precedence over URDG, and some foreign laws/civil codes dictate that guarantees have to be returned to permit release, or that the beneficiary can submit a demand after the stated expiry date. " 

Further reading: 
  
-          SITPRO’s Report on the Use of Demand Guarantees in the UK (2003) 
http://www.sitpro.org.uk/reports/demandguar.pdf 
-          BExA Guide to on-demand contract bonds (2004) 
http://www.bexaweb.plus.com/files/bondguide.pdf 
